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edure of the Judicial Conference of the

Re: Proposed Amendment to Federal Rule of Criminal
Procedure 29

Dear Mr. McCabe:

I am writing to re
Connolly LLP be provided an opportunity
in Washington, DC regarding the propose
Procedure 29. Our firm will select a speaker and provide a writt
advance of the hearing.

Thank you for your attention to this matter.

~

Very truly yours,

quest that a member of the law firm of Williams &
to testify at the January 26, 2007 hearing
d amendment to Federal Rule of Criminal
en submission in
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Under the proposed amendment, a defendant would be allowed to waive his
or her double-jeopardy protection to obtain an acquittal from the trial court at the
close of the government’s case, but in so doing he or she would also forgo the
possibility that the jury would acquit. If the appellate court disagreed with the trial
court, the government then could retry the defendant (even if the first jury would
have acquitted) armed with the substantial advantage of having tried its case
once—it learned the weaknesses in its case, and it gained knowledge of the
defendant’s questions and evidence used during cross-examination. This is another
evil that the Double Jeopardy Clause was designed to prevent, but that the
proposed amendment would encourage. See DiFrancesco, 449 U.S. at 128
(“[Clentral to the objective of the prohibition against successive trials is the barrier
to affording the prosecution another opportunity to supply evidence which it failed
to muster in the first proceeding.” (quotation omitted)).

Finally, there is a serious question whether the proposed amendment
contravenes the spirit and perhaps the letter of the requirement of the Rules
Enabling Act that rules “shall not abridge, enlarge, or modify any substantive
right.” 28 U.S.C. § 2072(b). By requiring the waiver of a constitutional right to
obtain a pre-verdict ruling that District Judges have historically been able to make,
and by undermining that right, the proposed amendment would fashion the sort of
change that the act sought to avoid. At the very least, it appears to me that as a
matter of policy as well as the separation of powers, such a dramatic curtailment of
a criminal defendant’s rights should be enacted, if at all, through the legislative
rather than the rulemaking process.

Thank you for considering these comments.

Respectfully,

NBovedin [ el

Brendan V. Sullivan, Jr.




